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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC14-02350 
CASE NAME: HALCOMB VS. DELIMA 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY JESSPAL SINGH 
SANDHU 
* TENTATIVE RULING: * 
 
Defendant Jesse Sandhu’s motion for summary judgment is denied.  Defendant has not 

established that he is entitled to judgment as a matter of law. 

Background 

Plaintiff Harinique Halcomb brings this premises liability action.  She alleges that in the early 

hours of January 1, 2013, she slipped and fell on liquid that had been spilled and allowed 

remain on the floor of defendants’ business, Vice Ultra Lounge.  Plaintiff was a patron at the 

business operating at 1251-A Arroyo Way in Walnut Creek.  Plaintiff sustained injuries.    

On December 30, 2014, Plaintiff filed a complaint against defendants Matthew DeLima and 

Matthew DeLima dba Vice Ultra Lounge.  On April 13, 2015, plaintiff filed a second amendment 

to the complaint, naming Defendant Jesse Sandhu as Doe 2.   
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Motion 

Pursuant to Code of Civil Procedure § 437c, Defendant Sandhu, in pro per, moves for summary 

judgment on the ground he did not owe plaintiff a duty of care and he is entitled to summary 

judgment as matter of law on the premises liability claim.  Defendant argues the undisputed 

material facts establish that at no time did Sandhu own, maintain, manage or operate the 

premises.  Defendant contends the Receiver, not Sandhu, was operating and managing Vice 

Ultra Lounge when the alleged incident occurred.  Defendant Sandhu had no right or authority to 

control how the business operated on the premises.   

Additionally, at no time was defendant Sandhu the agent or employee of any other named 

defendants, nor was any of the other defendants Sandhu’s agent or employee.  Finally, the 

undisputed material facts establish that defendant was not the legal cause of damages to 

plaintiff. 

Standard on Summary Judgment Motions 

“The motion for summary judgment shall be granted if all the papers submitted show that there 

is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.”  Code of Civil Procedure § 437c(c).    

“A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ 

in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.  (Id., § 437c, 

subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  Once the 

defendant meets the initial burden, “the burden then shifts to the party opposing summary 

judgment to establish, by means of competent and admissible evidence, that a triable issue of 

material fact still remains.”  (Brown v. Ransweiler (2009) 171 Cal.App.4th 516, 525.) 

“[F]rom commencement to conclusion, the party moving for summary judgment bears the 

burden of persuasion that there is no triable issue of material fact and that he is entitled to 

judgment as a matter of law.”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   

The court shall consider all of the evidence set forth in the papers, except the evidence to which 

objections have been made and sustained by the court, and all inferences reasonably deducible 

from the evidence.  (Code of Civil Procedure § 437c(c).)   

Analysis 

“Initially, the moving party bears a burden of production to make a prima facie showing of the 

nonexistence of any genuine issue of material fact.”  (Aguilar, 25 Cal.4th at 845.)  “[A]though not 

expressly, the 1992 and 1993 amendments impliedly provide for a burden of production to make 

a prima facie showing. A prima facie showing is one that is sufficient to support the position of 

the party in question….  No more is called for.”  (25 Cal.4th at 850-51.) 

Here, plaintiff’s sole cause of action is for premises liability.  “‘The elements of a cause of action 

for premises liability are the same as those for negligence.’  [Citation.]  Accordingly, the plaintiff 

must prove, ‘a legal duty to use due care, a breach of such legal duty, and the breach as the 
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proximate or legal cause of the resulting injury.’”  (Jones v. Awad (2019) 39 Cal.App.5th 1200, 

1207.)  

“Duty is a necessary element of a cause of action for premises liability.”  (Garcia v. Holt (2015) 

242 Cal.App.4th 600, 604.)  “In general the duty of care owed to a business visitor is to keep the 

premises in a reasonably safe condition or to warn of danger, and the duty is not limited to 

conditions known to be dangerous but extends to those which might have been found 

dangerous by the exercise of reasonable care.”  (Goldsmith v. Mills (1955) 130 Cal.App.2d 493, 

495.)  “Whether an individual owes a duty of care is a question of law.”  (Jones v. Awad (2019) 

39 Cal.App.5th 1200, 1207.)   

The core of the issue as to Sandhu’s potential liability here is this.  What was the state of affairs 

as to ownership and actual management of the club at the time of the accident to plaintiff?  

Plaintiff was injured after midnight at a New Years Eve party at the club – so, in the early 

morning of January 1, 2013. 

During the fall of 2012 and into the winter of 2013, Sandhu was the named buyer in a 

prospective deal to purchase the club out of receivership.  It appears that the sale to Sandhu 

never did go through, and the club was sold to someone else, due to transactional events 

occurring in early 2013.  Those, however, are not of concern to the Court on this motion.  The 

focus is entirely on what the situation was, or was not, on January 1, 2013.  Assuming that 

Sandhu never later assumed responsibility for a liability dating to back to that date – and no one 

has suggested he has – then whether he later bought the club or not, and why not, are 

immaterial. 

It is undisputed that on January 1, 2013, Sandhu had not bought the club and did not own it.  It 

also appears undisputed that Sandhu was not personally involved in any hands-on way in 

running the business at the time of this New Years Eve party when plaintiff was injured.  He was 

not physically present, he did not make any of the hiring or operational decisions as to the 

running of the club, and he was simply not personally involved in it.  Sandhu’s argument on this 

motion, therefore, is that because at the time of the accident he neither owned nor ran the club, 

he cannot be liable for any accident occurring at it then. 

Unfortunately for Sandhu, however, things are a little more complicated than that, because of 

who it appears was running the club at the time.  Although they may have been acting under the 

general supervision of the receiver, it appears that the actual, hands-on management of the club 

was being run by defendants DeLima and Andrews.  If they were acting on behalf of Sandhu, 

then whether he was personally involved hands-on or not, he may still be responsible for how 

the club was run, and hence for an accident occurring on the watch of his agents. 

DeLima and Andrews wanted to purchase the club, but were unable to do so directly because 

they were parties to the lawsuit that brought about the receivership.  They therefore recruited 

Sandhu to be, on paper, the prospective purchaser of the club.  In effect, he was fronting for 

them in trying to buy the club. 
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The purchase agreement, entered into in the fall of 2012, recites that after August 1, 2012, 

Buyer – meaning Sandhu – would be responsible for all liabilities of the business after August 1, 

2012.  The February 2013 Amended Purchase Agreement likewise recited (speaking 

retrospectively) that “In addition, under the Existing Purchase Agreement, the Buyer agreed to 

operate the Business under the Receiver’s supervision as well as to be responsible for any 

costs and liabilities incurred by the Business after August 1, 2012.” 

Thus, whether or not Sandhu had in fact purchased the club as of the accident date (he hadn’t), 

he had agreed that he would be running the club and assuming its liabilities.  In fact, it appears, 

he did so through the activities of his transactional cohorts, DeLima and Andrews, who were 

taking the day-to-day operational responsibility for running the club.  That may be significant as 

among Sandhu, DeLima, and Andrews.  But as to the liabilities of the club itself, the sales 

documents support that Sandhu – and only Sandhu, as the Buyer – was taking responsibility for 

running the club.  That he ran the club through his agents DeLima and Andrews does not get 

him off that hook. 

At the end of the day, it will be up to the trier of fact to determine whether, and to what extent if 

any, Sandhu was running the club through his agents, even though remaining hands-off himself.  

For present purposes, it suffices to note that as far as the transactional documents (which 

Sandhu signed) show, the person who accepted responsibility for the club’s liabilities from 

August 1, 2012 and until after January 1, 2013 was Sandhu. 

This shows up in defendant’s moving papers and evidence.  At every point where he states he 

was not involved in running the club, he adds the qualifying words:  “Contrary to ambiguous 

language in the purchase agreement, I was never involved in the business operations of the 

Vice Ultra Lounge.”  (E.g., Sandhu Decl. ¶ 4.)  But that “ambiguous language in the purchase 

agreement” is the problem.  It could support a finder of fact in concluding that Sandhu was 

responsible.  Furthermore, when Sandhu says that he “was never involved”, evidently that 

means that he was never personally, operationally involved – which appears to be true.  But that 

doesn’t close the gap as to whether Sandhu, by fronting for DeLima and Andrews in seeking to 

buy the club, and in personally signing the deal documents as buyer, may nevertheless have 

accepted responsibility for their running of the club on his behalf. 

“The burden of persuasion remains with the party moving for summary judgment.   (Kahn v. 

East Side Union High School Dist. (2003) 31 Cal.4th 990, 1003.)  Whether or not Mr. Sandhu 

was the Buyer the Receiver is referring to is a factual question.  The only Purchase Agreement 

has Sandhu listed as the Buyer.   

Defendant Sandhu has not established, as matter of law, there are no triable issues of material 

fact as to whether he was contractually liable for the claims of plaintiff, under the Purchase 

Agreement and Amended Purchase Agreement.  Also, given the testimony of DeLima regarding 

the source of funding Sandhu used for payments toward the purchase of the business, there are 

questions of fact as to the agency relationship between Sandhu and DeLima and Andrews.     

The Court notes that defendant objects to plaintiff’s Opposition as it was filed late.  The 

opposition papers were indeed filed late on December 7, 2020.  In its discretion, the Court 
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considered the pertinent portions of the deposition testimonies attached to the Declaration of 

Steven Jacobsen. 

Defendant’s Request for Judicial Notice 

Defendant requests the Court to take judicial notice of Exhibits A-S, which are various 

documents filed in this and the related cases.  The Court takes judicial notice of the existence of 

these documents.  It takes judicial notice of the truth of matters asserted in the judicial order, 

Exhibits L and P. 

All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

  
 2.  TIME:  9:00   CASE#: MSC19-01232 
CASE NAME: NEFERTARI VS GRUPE MANAGEMENT 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, 
SUMM ADJ FILED BY BIGELOW CONTRACTING INC. 
* TENTATIVE RULING: * 
 
Before the Court is the continued hearing on the motion for summary judgment, or in the 
alternative, motion for summary adjudication filed by Defendant and Cross-Defendant Bigelow 
Contracting Inc.  For the reasons set forth, the motion for summary judgment as to Plaintiff's 
complaint is denied; the motion for summary adjudication is granted as to plaintiff’s causes of 
action 1 (negligence), 3 (respondeat superior), 4 (negligent hiring and supervision), 5 
(negligence per se), and 10 (negligent infliction of emotional distress).  The motion for summary 
adjudication is denied as to plaintiff’s cause of action 11 (UCL).  Bigelow's motion for summary 
judgment on all cross-complaints against it is also granted. 

Factual Background 

Plaintiff Nefertari S. is a minor (appearing by her guardian ad litem).  Plaintiff was residing in 
Apartment 6 at the Ramona Apartments in Pittsburg when she alleges she was seriously injured 
by scalding water in the tub/shower at her apartment.  Defendant/Cross-Defendant Ramona 
Apartment Investors, LLC (Owner) is the owner of the apartment building, and Defendant/Cross-
Defendant Grupe Company is the property management company for the apartment building.  
Plaintiff's First Amended Complaint (FAC) also names as defendants Bigelow, a contractor, and 
Service Pros Plumbers, Inc., a plumbing company, both of which performed work at the 
property.  Three cross-complaints have been filed (a) by the Owner and Grupe jointly against 
Bigelow and Service Pros, (b) by Service Pros against the Owner, Grupe and Bigelow; and (c) 
by Bigelow against the Owner, Grupe and Service Pros, all for some form of indemnity and 
contribution to the extent the cross-complaining parties are found liable to plaintiff. 

Procedural Background 

Bigelow filed a motion for summary judgment, or in the alternative, summary adjudication of 
plaintiff's six causes of action asserted against it and as to all cross-complaints against it.  The 
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initial hearing on the motion was conducted on November 20, 2020.  Plaintiff and defendants 
Grupe and the Owner filed oppositions to the motion. 

The Court's tentative ruling denied Bigelow's motion for summary adjudication as to plaintiff's 
eleventh cause of action for violation of the UCL (Bus. & Prof. Code §§ 17200 et seq.) and 
granted summary adjudication in Bigelow's favor as to the other causes of action as well as 
summary judgment in favor of Bigelow on all the cross-complaints.  At the conclusion of oral 
argument, on request of plaintiff's counsel, the Court continued the hearing on the motion and 
set a supplemental briefing schedule for the parties' to address Bigelow's evidence and 
argument raised in its Reply that Bigelow had no duty to test the water temperature when it 
made its inspection.  

The Court's prior tentative ruling denying the motion for summary adjudication of plaintiff's 
eleventh cause of action for violation of the UCL is not subject to further argument or briefing at 
the continued hearing and is adopted as stated in the November 20, 2020 tentative ruling.  The 
Court's prior tentative ruling on the parties' evidentiary objections to the evidence submitted in 
connection with the prior hearing and the requests for judicial notice also stand unchanged and 
are adopted by the Court. 

Standards Governing Motions for Summary Judgment/Summary Adjudication 

The standards governing the Court's determination of a motion for summary judgment and for 
summary adjudication were detailed in the Court's prior tentative ruling, which the Court adopts 
here without repeating those standards.  

Supplemental Pleadings Regarding Bigelow's Duty 

As the Court’s prior tentative ruling explained, the real issue presented on Bigelow’s motion 
developed only in the course of briefing.  Bigelow filed a motion contending that it could not 
have caused the problem of excessively hot water because it never did anything to check the 
water temperature.  The core of plaintiff’s and cross-complainants’ oppositions were that 
Bigelow was supposed to have checked the safety of the water temperature because it was 
supposed to have performed a general safety check on the apartment.  Bigelow’s reply papers 
responded to that by citing uncontradicted testimony from Grupe to the effect that checking the 
water temperature was not one of the tasks for which Grupe had hired Bigelow.  Because this 
last argument came out only on reply, the Court was concerned whether plaintiff and cross-
complainants had had a fair opportunity to meet it, and thus ordered this supplemental round of 
briefing. 

On this round, the issue presents itself the same as it did on the prior round.  In a nutshell, 
plaintiff and cross-complainants seek to make out a case based on general or generic evidence 
(including expert testimony) that checking water temperature for safety is part of what someone 
should do when performing a safety check on a residential property.  But as before, in the 
Court’s view, that general or generic argument about safety checks in general is trumped by the 
case-specific (and undisputed) testimony that as to this safety-check engagement, Grupe did 
not hire Bigelow to check the safety of the water temperature, and did not expect it to do so.  
The scope of Bigelow’s duty is limited to what Grupe hired it to do.  The opposing parties cannot 
retroactively impose a duty on Bigelow by reference to general practices that weren’t part of 
Bigelow’s actual bargain with Grupe.  That, in sum, is why Bigelow wins this motion. 
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The issue determinative of Bigelow's motion for summary adjudication is whether Bigelow had a 
duty to check the hot water temperature of Apartment 6 when it made its turnover inspection of 
Apartment 6 that was later occupied by Plaintiff and her family.  There is no dispute by Bigelow 
and Grupe/Owner that Bigelow was hired to inspect the apartment in preparation for a new 
tenant.  (Saeltzer Decl. Exh. B [Wilson Depo. 69:25-70:24].)  Grupe engaged Bigelow to inspect 
the apartment to make sure it was "safe and rentable".  (Saeltzer Suppl. Decl. Exh. A [Wilson 
Depo. 145:5-7].)  However, Grupe and Bigelow had no express agreement or expectation that 
Bigelow would check the water temperature in the apartment as part of its engagement to 
perform the turnover inspection.  (See Reply Compendium of Exhibits Exh. A [Bridges Depo. 
73:7-21]; Exh. B [Martell Depo. 152:3-8]; Saeltzer Suppl. Decl. Exh. A [Wilson Depo. 144:19-
146:9].)  The absence of express discussion of that detail might not be determinative; but 
Grupe’s witnesses confirmed specifically that that was not something they were expecting 
Bigelow to do. 

Plaintiff contends there are disputed issues of material fact precluding summary adjudication of 
the claims against Bigelow because (1) the scope of the safety inspection conducted by Bigelow 
should have included testing the hot water temperature for compliance with the Plumbing Code, 
whether or not Grupe engaged Bigelow for that express purpose or expected Bigelow to perform 
that specific task; and (2) Bigelow's work in replacing the shower fixtures in April 2018 required 
Bigelow to set the "temperature control limit knob" to not allow water in excess of 120 degrees 
Fahrenheit to flow from the faucet.  (See Pl. Suppl. ADMF Nos. 1-6.)  With the supplemental 
opposition, plaintiff has submitted deposition testimony of Bigelow's representative David 
Wilson, a proposal/estimate and invoices addressing work performed by Bigelow and Service 
Pros Plumbing at the unit, as well as a declaration of Stephen Cook, a contractor who offers 
expert testimony on the standard of care for a contractor performing a safety inspection and a 
contractor installing shower fixtures in the bathroom in Apartment 6.  Mr. Cook opines that 
testing the hot water temperature would be a component of a safety inspection under the 
standard of care applicable to a contractor.  (Cook Decl. ¶¶ 5, 9.)  He also opines that the 
standard of care for a contractor installing a single spout tub/shower faucet would be to set the 
temperature control limit knob to not allow water in excess of 120 degrees Fahrenheit to flow 
from the faucet.  (Cook Decl. ¶¶ 5, 6.) 

Existence and Scope of a Legal Duty Is an Issue of Law 

Liability for negligence can only be imposed "'where there is a duty of care is owed by the 
defendant to the plaintiff or to a class of which the plaintiff is a member.  [Citation.]  A duty of 
care may arise through statute or by contract.  Alternatively, a duty may be premised upon the 
general character of the activity in which the defendant engaged, the relationship between the 
parties or even the interdependent nature of human society.  [Citation.]'  [Citation omitted.]"  
(Mintz v. Blue Cross of California (2009) 172 Cal.App.4th 1594, 1610.)  (See also McHenry v. 
Asylum Entertainment Delaware, LLC (2020) 46 Cal.App.5th 469, 484-85 [a "special 
relationship" which may impose a duty to act may arise from a contractual duty, a statute or 
regulation, from the nature of the relationship, such as the landlord-tenant relationship, or "from 
one party's conduct in creating the very peril that necessitates aid and intervention.  [Citations 
omitted.]"].) 

The existence of a duty is generally a question of law to be determined by the Court.  (See 
generally Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 674.)  In Rowland v. 
Christian (1968) 69 Cal.2d 108, the California Supreme Court established the seven factors to 
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be considered by the Court in determining the existence of a legal duty in a particular case.  (Id. 
at 113; Seo v. All-Makes Overhead Doors (2002) 97 Cal.App.4th 193, 1203.)  Policy factors that 
warrant imposing a duty under a given set of circumstances beyond the normal duty to "use 
ordinary care to prevent others being injured as the result of their conduct' [citations omitted]" 
include "the foreseeability of harm to the plaintiff, the degree of certainty the plaintiff suffered 
injury, the closeness of the connection between the defendant's conduct and the injury suffered, 
the moral blame attached to the defendant's conduct, the policy of preventing future harm, the 
extent of the burden to the defendant and consequences to the community of imposing a duty to 
exercise care with resulting liability for breach, and the availability, cost, and prevalence of 
insurance for the risk involved."  (Cabral v. Ralphs Grocery Co. (2011) 51 Cal.4th 764, 771 
[quoting Rowland v. Christian, 69 Cal.2d at 113].) 

Based on the Rowland v. Christian factors, the case law draws a distinction between 
misfeasance and nonfeasance.  "Liability for misfeasance is based on the general duty of 
ordinary care to prevent others from being injured by one's conduct. [Citations omitted.]  Liability 
for nonfeasance is limited to situations in which there is a special relationship that creates a duty 
to act. [Citations omitted.]"  (Seo, 97 Cal.App.4th at 1202.)  (See also Suarez v. Pacific Northstar 
Mechanical, Inc. (2009) 180 Cal.App.4th 430, 437-39 [a person who has not created the peril is 
not obligated to assist but a special relationship may arise based on contract giving rise to a 
duty].)  Further, the existence of a legal duty owed by the defendant and the standard of care 
applicable to performance of a legal duty are distinct issues; a breach of the standard of care 
only becomes an issue once the existence of the legal duty is established.  (Hernandez v. 
KWPH Enterprises (2004) 116 Cal.App.4th 170, 177 [" 'Examining whether a legal duty exists 
and whether a particular defendant was negligent is not a coterminous exercise.  Fulfilling the 
court’s responsibility to determine if a legal duty exists necessarily requires consideration and 
balancing of sometimes competing public policies which may be irrelevant to the factual 
determination of whether the challenged conduct fell below the prevailing standard of care.'"  
[quoting Adams v. City of Fremont (1998) 68 Cal.App.4th 243, 265]].)  

Plaintiff cites Stonegate Homeowners Association v. Staben (2006) 144 Cal.App.4th 740.  The 
Court in that case recognized that a subcontractor has a duty to perform the work for which it is 
engaged in a competent and workmanlike manner. (Id. at 748 [" 'The subcontractor has a duty 
to perform work in a good and workmanlike manner'", quoting 11 Miller & Starr, Cal. Real Estate 
(3d ed. 2001) § 29:18, pp. 29-115 - 29-116].)  The issue in dispute in that case was not whether 
the subcontractor owed a legal duty to perform competently but the applicable standard of care 
governing the subcontractor's work and whether the standard of care was breached.  (Id. at 747-
48, 752). 

Bigelow's Arguments 

Relying on Seo, Bigelow argues it owed no duty to check the hot water temperature as part of 
its inspection of Apartment 6 because Grupe and Bigelow never agreed that Bigelow was 
engaged to test the water temperature or expected Bigelow to check the hot water temperature 
as part of its contract for the turnaround inspection.  The Court in Seo upheld summary 
judgment in favor of a gate repair company in an action by a subtenant who was injured when 
an electric sliding gate closed on his arm.  The Court held the gate repair company had no duty 
to warn of or correct design defects in the gate.  (Id. at 1197, 1202.)  
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The Court distinguished between a contract engaging a gate company to perform "all work 
necessary for the safety and maintenance of the equipment, and make periodic inspections of 
the equipment," which it concluded would create a special relationship and duty to warn of 
defects (id. at 1204), and the contractual duty imposed on the gate repair company in that case, 
in which the gate repair company was only called out to make specific repairs when needed.  
(Id. at 1205.)  The Court also found there was no evidence in that case that the gate company 
"voluntarily assumed the owner's duty to maintain the gate in a safe condition or voluntarily 
understood a systematic inspection of the gate."  (Id. at 1205.) 

Bigelow contends that, like the gate repair company in Seo, Bigelow was engaged only to 
perform specific tasks to prepare the apartment for rental (a "light turn") (Saeltzer Decl. Exh. B. 
[Wilson Depo. 22:6-8]), and that it did not undertake to perform a full safety inspection of the 
unit. (Saeltzer Suppl. Decl. Exh. A [Wilson Depo. 144:19-145:21].)  Bigelow argues that Grupe's 
understanding and expectation that Bigelow would only check to see if hot and cold water 
flowed from the taps and not to check the water temperature means it had no legal duty by 
contract to check the water temperature, and there is no evidence Bigelow voluntarily assumed 
a broader duty to perform tasks beyond those expected by Grupe.  (Saeltzer Suppl. Decl. Exh. 
B [Bridges Depo. 73:7-21].) 

Plaintiff's Argument Regarding Bigelow's Duty 

Plaintiff argues that Bigelow as the licensed general contractor is responsible for determining 
what is entailed in inspecting the unit to be sure it was "safe and rentable," and that Bigelow 
could not rely on Grupe to determine the tasks necessary to meet the purpose of Bigelow's 
engagement.  Plaintiff cites evidence that Grupe's representatives did not know there was a 
building code provision establishing the maximum safe water temperature setting for a 
residential property, and that they hired a licensed general contractor on the assumption the 
contractor would know what the building codes provide.  (Saeltzer Suppl. Decl. Exh. B [Bridges 
Depo. 94:21-95:15].)  

Plaintiff's Opposition points to the Cook Declaration regarding the standard of care for a 
contractor performing a safety inspection.  In his declaration, Cook states that the standard of 
care for a contractor performing a safety inspection would include checking the hot water 
temperature for Code compliance.  (Cook Decl. ¶¶ 5, 9.) 

Plaintiff also argues that Bigelow performed other work in Apartment 6 in April 2018 which 
entailed a duty to properly set the temperature limit knob by installing a new tub/shower faucet.  
(Saeltzer Suppl. Decl. Exh. A [Wilson Depo. 112:2-22; 119:19-24; 120:4-21]; Cook Decl. ¶¶ 5, 
6.)  The declaration by plaintiff's expert indicates that the standard of care for a contractor 
installing such a faucet would require the contractor to set the temperature stop limit knob in the 
faucet in a manner that would prevent excessively hot water from flowing out of the faucet.  
(Cook Decl. ¶¶ 5, 6.) 

Is There a Duty Owed by Bigelow and a Triable Issue of Fact as to Breach of Any Duty to 
Preclude Summary Adjudication of Plaintiff's Claims Against Bigelow? 

It is undisputed that Bigelow did not check the temperature of the hot water flowing from the 
tub/shower faucet in Apartment 6 when it inspected the unit.  There may also be a question as 
to whether Bigelow set the temperature limit control knob when it replaced the tub/shower faucet 
in Apartment 6 in April 2018, more than a year before the accident.  Both instances involve 
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"nonfeasance" by Bigelow, i.e., its failure to act to affirmatively prevent an injury from 
excessively hot water in the bathtub of Apartment 6, with different outcomes regarding whether 
Bigelow owed a legal duty that it may have breached and that may have caused the injury to 
Plaintiff. 

1. No Duty Based on the April 2019 Inspection 
 
In the prior tentative ruling, the Court found based on the undisputed evidence then before the 
Court that Grupe expected Bigelow "to confirm that there was running water (presumably from 
both hot and cold taps).  But it was not expected to check specifically for water temperature."  
(Tentative Ruling 11/20/20 p. 4.)  The additional evidence presented in plaintiff's supplemental 
papers does not cause the Court to alter that determination.  Bigelow's representative testified 
that based on several years of working for Grupe, his company is not engaged as Grupe's 
"safety inspector" for its units but instead performs specific clean up tasks and limited "safety" 
checks on the vacant units to confirm the systems at the unit are functional.  (Saeltzer Suppl. 
Decl. Exh. A [Wilson Depo. 144:19-146:9].)  As in Seo, the undisputed evidence shows that the 
scope of work regarding the turnaround inspection was limited by the contractual agreement of 
Grupe and Bigelow, and did not give rise to an affirmative duty to determine if the water 
temperature was appropriate or warn that the water was too hot.  

Grupe's representatives do not offer testimony that contradicts Wilson's understanding.  The 
testimony by Grupe's representatives that (1) they had no knowledge of the applicable codes, 
regulations, and laws applicable to the Ramona apartment building where Apartment 6 is 
located (See, e.g., Saeltzer Suppl. Decl. Exh. B [Bridges Depo. 94:21-95:15].), and (2) Grupe 
hires "professional licensed contractors" in the area of their trade who are expected to know 
codes and regulations applicable to their trade (Saeltzer Suppl. Decl. Exh. B [Bridges Depo. 
94:21-95:15]), does not mean that Grupe engaged Bigelow to perform a safety inspection or to 
inspect Apartment 6 for compliance with all building codes, regulations, and laws, including the 
building code provision governing water temperature for residential property.  Under Seo, a 
company's limited engagement to perform specific work does not give rise to a general 
affirmative legal duty to find or warn of risks present on the property or portion of the property on 
which the company performed its limited work.  

Plaintiff and Grupe/Owner rely on the fact that both Bigelow and Grupe agree that Grupe 
engaged Bigelow to do a "walkthrough to make sure [the unit is] safe and rentable".  (Saeltzer 
Suppl. Decl. Exh. A [Wilson Depo. 145:5-7].)  But as the Court noted in its prior tentative ruling, 
neither Grupe nor Bigelow understood that Bigelow's engagement required a temperature check 
of the water.  Plaintiff presents no evidence that contradicts Wilson's testimony that Bigelow was 
not engaged as a safety inspector and was not asked to perform a full safety inspection of 
Apartment 6 based on his company's work in performing the rental turnover inspections over 
five or six years.  (Saeltzer Suppl. Decl. Exh. A [Wilson Depo.145:8-146:9].) 

2. The April 2018 Faucet Replacement 
 

The focus of the Court's prior tentative ruling was the Bigelow's pre-rental inspection of 
Apartment 6 and whether Bigelow had an affirmative duty to test the water temperature in that 
unit and warn Grupe if the temperature was excessive as part of that inspection.  The 
supplemental pleadings attempt to raise an additional issue regarding a duty that arose from 
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Bigelow's work in replacing the shower hardware in the bath in Apartment 6 in April 2018, more 
than a year before the accident.  

In support of its motion, Bigelow submitted a declaration of Michael Higuera as its expert in 
support of its motion.  Mr. Higuera discusses the function of a "temperature limit stop" in the 
tub/shower mixing valve in that fixture and that the temperature limit stop can be adjusted to set 
the maximum available hot water.  (Higuera Decl. ¶ 4.)  Higuera states he is "informed and 
believe[s] that Bigelow was not hired to and did not install, maintain, adjust, disassemble, or 
reassemble any tub/shower mixing valves in Apartment 6 at any time.  Therefore, nothing 
Bigelow did or was hired to do would have affected the maximum hot water temperature in 
Ramona Apartment 6 during the subject incident."  (Higuera Decl. ¶ 5.)  

In his declaration in support of the motion, David Wilson of Bigelow attests that "Bigelow did not 
install, maintain, adjust, disassemble, or reassemble any tub/shower mixing valves in Ramona 
Apartment 6 at any time."  (Wilson Decl. ¶ 6.)  Rather, he indicates Service Pros Plumbing 
installed a new tub/shower mixing valve in Apartment 6 in the spring of 2018.  (Wilson Decl. 
¶ 6.)  Based on invoices and deposition testimony as well as the Wilson declaration cited above, 
Service Pros' work in installing the new mixing valve occurred after Bigelow installed new 
shower fixtures in the bath at Apartment 6, and it was the Service Pros valve that was in place 
when the accident occurred.  (Saeltzer Suppl. Decl. Exhs. F-G; Reply Compendium of Exhibits 
Exh. A [Bridges Depo. 141:24-142:4].) 

Plaintiff's expert Cook attests that the work performed by Bigelow based on its 
estimate/proposal for replacing the shower fixtures "necessarily involved installing the 
temperature limit control stop and knob."  He states it is below the standard of care for a general 
contractor such as Bigelow "to install a fixture without adjusting the temperature limit control 
stop so that the maximum temperature of the water coming out of the tub/shower in Apartment 6 
was safe and below 120 degrees Fahrenheit."  (Cook Decl. ¶ 6.)  Further, Wilson of Bigelow 
testified that he did not know there was an anti-scald valve in the tub.  (Saeltzer Suppl. Decl. 
Exh. A [Wilson Depo. 88:18-21.].)  

However, Cook indicates that he cannot determine whether work on a valve in the tub/shower 
faucet performed by Service Pros Plumbing subsequent to Bigelow's April 2018 work "changed 
or altered the temperature limit control stop Bigelow installed".  (Cook Decl. ¶ 7.)  The record 
includes uncontradicted evidence that the temperature stop limit knob is in or on the mixing 
valve of the tub/shower faucet and that Service Pros installed a new mixing valve in the 
tub/shower faucet.  (Higuera Decl. ¶ 4; Wilson Decl. ¶ 6; Saeltzer Suppl. Decl. Exh. G.)  That 
evidence supports the inference that the mixing valve in the tub/shower faucet in the bath at 
Apartment 6 at the time plaintiff was injured is not the same mixing valve, and therefore not the 
same temperature stop limit knob, as the one installed by Bigelow when it installed the new 
shower fixtures in April 2018.  

As a result, regardless of whether Bigelow properly set the temperature stop limit knob when it 
installed the fixture in April 2018, the mixing valve Bigelow installed was replaced after that by 
Service Pros.  (Wilson Decl. ¶ 6; Saeltzer Suppl. Decl. Exhs. F and G.) Even if Bigelow did not 
properly set the temperature stop limit knob in the mixing valve in April 2018, if a new mixing 
valve with a temperature stop limit knob was installed by Service Pros after Bigelow's 
installation, that evidence undermines any causal link between the April 2018 work done by 
Bigelow to the subsequent accident.  (See Stonegate, 144 Cal.App.4th at 748; Leslie G. v. Perry 
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& Associates (1996) 43 Cal.App.4th 472, 481 ["[T]he causation element of negligence is 
satisfied when the plaintiff establishes (1) that the defendant's breach of duty (his negligent act 
or omission) was a substantial factor in bringing about the plaintiff's harm, and (2) that there is 
no rule of law relieving the defendant of liability. [Citations omitted.]"].)  

Bigelow's Evidentiary Objections 

Cook Declaration:  The objections to paragraphs 6, 7, and 9 of the Cook Declaration are 
sustained to the extent the evidence is offered to establish duty, but otherwise overruled.  The 
paragraphs address issues within the scope of the continued hearing, and the Court admits the 
testimony as evidence of the standard of care for work performed by Bigelow, not for the 
purposes of establishing whether a duty exists.  

Proposed Edrington Declaration:  This declaration was submitted by Grupe/Owner as a 
"proposed" declaration, whatever that means.  The Court is only required to rule on evidentiary 
objections material to the Court's disposition of a motion for summary judgment.  (Code of Civil 
Procedure § 437c(q).)  The proposed Edrington Declaration is not material to the Court's 
determination of the motion.  To the extent the Court would consider the proposed declaration, 
the Court would consider paragraphs 8 and 9 of the declaration only as to the standard of care 
of a property management company, not for the purposes of establishing Grupe's legal duty 
under the circumstances. 

All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

 

3.  TIME:  9:00   CASE#: MSC19-01619 
CASE NAME: KEENE VS AAA 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD ( 
FILED BY TAMALA KEENE) 
* TENTATIVE RULING: * 
 
Appellant’s petition to vacate the arbitration award is denied (Line 4).  Keene’s petition to 
confirm the award (Line 3) is granted, and the award is confirmed.  

Background 

Underlying Facts 

This matter involves an employment arbitration.  Keene began working for AAA in 1996, snf 
worked her way up in the company from switchboard operator to a leadership role as a Member 
Experience Generalist.  

In 2011 Keene signed an arbitration agreement, which was a condition to her continued 
employment.  The agreement was “[t]o ensure the rapid and economical resolution of disputes 
that might arise in connection with the employment of [Keene].”  The agreement stated that 
questions of arbitrability and “procedural questions which grow out of the dispute and bear on 
the final disposition” would be “decided by the arbitrator”.  (Friedlander Decl., Ex. 2.) 

In March 2017 Keene was assigned a new supervisor, Paul Mulig, who was perceived as 
bullying and toxic to the office environment.  Keene claims she developed chronic depression 
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and anxiety, and sought reasonable accommodation.  Keene brought her claims to the human 
resources department.  On July 9, 2018, Keene’s psychologist, Dr. William Spivey, placed her 
on leave and would not approve her return unless she could be separated from Mr. Mulig.  Dr. 
Spivey communicated with AAA directly about the disability leave and filed documents with the 
EDD on Keene’s behalf.  (See Gutierrez Decl., Ex. 7, 3:14-18.)  When AAA attempted to have 
Keene return to work in the same office as Mulig, Keene failed to return and AAA terminated her 
in February 2019. 

Arbitration Proceedings 

In August 2019 Keene filed a complaint in this Court, which was stayed pursuant to stipulation, 
pending arbitration pursuant to the parties’ agreement.  (See Friedlander Decl., Ex. 3.) Keene 
filed her arbitration demand with JAMS in September 2019.  She set forth six causes of action, 
the first five of which were violations of FEHA (discrimination, failure to accommodate, failure to 
engage in the interactive process, failure to prevent discrimination, and retaliation), and a sixth 
cause of action for wrongful termination in violation of public policy.  (Friedlander Decl., Ex. 3.) 
AAA generally denied her claims.  (Friedlander Decl., Ex. 4.) 

The parties mutually selected the arbitrator, Zela G. Claiborne, who issued a “Procedural and 
Scheduling Order No. 1” on November 15, 2019.  (Friedlander Decl., Ex. 5.)  The arbitrator 
scheduled the hearing for July 14-16, 2020, placed limits on discovery, and noted that deadlines 
would be “strictly enforced.”  (Ibid.) 

On December 11, 2019, Keene produced documents relevant to her treatment with her 
psychologist, Dr. Spivey.  Because pages were missing and AAA wished to independently 
subpoena the documents, AAA obtained the arbitrator’s assistance in obtaining a subpoena in 
February.  (See Friedlander Decl., Ex. 13, 4:12-19.)  By this time, AAA had identified a key issue 
in its defense would be its efforts to disprove any disability preventing Keene from working.  
(See Friedlander Decl., Ex. 1, p. 10.) 

On March 5, 2020, the parties agreed to a timeline related to expert discovery, including that 
expert witnesses would be disclosed by June 5, 2020.  (See Friedlander Decl., Ex. 9.)  

California’s state of emergency and stay-at-home orders due to the Covid-19 pandemic began 
in mid-March 2020.  The parties submitted a joint request for a continuance, noting pandemic-
related delays in the parties’ efforts to conduct discovery, and setting forth new hearing dates of 
February 3-5, 2021, or after, due to the parties’ limited availability prior to that time.  (Friedlander 
Decl., Ex. 10.)  

On April 16, 2020, the arbitrator communicated to the parties that JAMS arbitration hearings 
were being conducted via Zoom, and that she was training on the platform.  (See Friedlander 
Decl., Ex. 1, p. 9.)  The parties’ request for a continuance was formally denied after a Zoom 
conference on April 20, 2020.  (See Prehearing Order No. 3, Friedlander Decl., Ex. 11.)  In her 
ruling, the arbitrator noted that the hearing was still nearly three months away, discovery was 
almost complete, depositions, which had been limited to two per side, could be taken 
electronically, and Dr. Spivey (whose records had generally been produced already) could be 
compelled to attend the hearing and offer his testimony if necessary.  (Ibid.)  

AAA nevertheless filed a separate motion for continuance on May 8th, requesting time to permit 
the deposition of Dr. Spivey.  (Friedlander Decl., Ex. 13.)  In its motion, AAA argued: 

Dr. Spivey is a critical witness given he is a psychologist who was Ms. Keene's 
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treating physician and is likely the only witness who can provide medical 
testimony on the question of whether or not she was disabled, the core issue in 
this matter.  

(See Friedlander Decl., Ex. 13, 2:4-6.)  

In her May 14th order again denying a continuance, the arbitrator cited the language in the 
arbitration agreement drafted by AAA, favoring arbitration as a way to “ensure the rapid and 
economical resolution of disputes.”  (Friedlander Decl., Ex. 14.) 

Despite denying the continuance, the arbitrator did order Keene and her counsel to assist in 
scheduling Dr. Spivey’s deposition.  They did so, and AAA deposed Dr. Spivey approximately 
two weeks prior to the arbitration hearing.  (See Gutierrez Decl., Ex. 9.) 

On June 5, 2020, the deadline to disclose expert witnesses, neither Keene nor AAA disclosed 
any experts.  While Keene moved to belatedly disclose experts, she was denied leave to do so.  
When Keene provided her witness list on June 19, she listed two doctors, Dr. Spivey and Dr. 
Vicki Dellaverson.  This was the first AAA had heard of Dr. Dellaverson, but the arbitrator 
allowed her testimony at the hearing over objection by AAA, and after denying a motion in limine 
to exclude her testimony.  Dr. Dellaverson was permitted to testify as a percipient witness, not 
an expert.  

Parties arbitrated their dispute via Zoom on July 14-17, 2020.  AAA called nine witnesses and 
Keene called 14 witnesses.  Both parties were given the opportunity to cross examine the other 
side’s witnesses, including Dr. Dellaverson.  (See Gutierrez Decl., ¶¶3-5, Ex. 13.)  Dr. 
Dellaverson testified, in part, that she had only recently begun seeing Keene, and would have a 
lien on any recovery from the case.  She also testified she had not reviewed Keene’s deposition 
transcript.  (See Gutierrez Decl., Ex. 13; Friedlander Decl., Ex. 34, pp.482-488.). 

At the end of the hearing, both sides stated that they had no further evidence to offer.  Closing 
briefs were submitted on August 14 and closing arguments held via Zoom on August 20, 2020.  
(Gutierrez Decl., Ex. 1, p. 3.)  

After closing arguments, AAA filed a brief explaining that it had been prevented from presenting 
rebuttal evidence regarding Keene’s doctor testimony (both Dr. Spivey and Dr. Dellaverson) and 
by the arbitrator’s inconsistent rulings regarding “me too” witnesses who testified regarding 
treatment by Mr. Mulig.  (See Friedlander Decl., Ex. 26.)  Keene filed a responsive brief, but the 
arbitrator did not substantively respond to the arguments.  (See Friedlander Decl., Ex. 1, p. 1.) 

On August 26, 2020, the arbitrator issued her interim award in Keene’s favor and requested 
supporting papers for an award of fees and costs.  The arbitrator permitted, but did not require, 
AAA to file an opposition.  (Gutierrez Decl., Ex. 10, p. 9.)  

On September 21, 2020, the arbitrator issued her final award.  She held that AAA employees 
discriminated and retaliated against Keene by terminating her, and that AAA failed to engage in 
any meaningful interactive process or provide reasonable accommodation.  The arbitrator 
awarded Keene $360,287.75, including lost wages and benefits, prejudgment interest, future 
lost wages for a limited period of time (6 months), and emotional distress damages, but no 
punitive damages.  She further awarded Keene attorneys’ fees ($504,783.47) and costs 
($24,175.97), for a total award of $889,247.19.  (Final Award, Ex. 1 to Gutierrez Decl. in 
Opposition to Petition to Vacate, pp. 9-10.) 
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Keene filed her petition to confirm the award on October 15, 2020.  AAA filed its petition to 
vacate the arbitration award on October 20, 2020, arguing that its rights were prejudiced 
because of, inter alia: (1) errors in permitting expert witness testimony under the guise of 
percipient witness testimony, (2) errors in permitting third parties to testify about their own 
experiences with Mulig, (3) the arbitrator’s refusal to grant any continuances of the hearing, and 
(4) AAA’s theory that the arbitrator failed to read its opposition brief regarding the award of 
attorney fees.  

Briefing Issues 

Both parties accuse each other of procedural deficiencies in the briefing of this petition.  AAA 
argues that Keene filed her opposition papers late and they should therefore be disregarded.  
Keene responds that because AAA failed to provide notice of the hearing, the petition to vacate 
itself should be stricken, or her opposition papers deemed timely filed.  (Sur Reply filed 12-1-20, 
p. 5.)  She further contends that the reply should be disregarded since no statute specifically 
allows for a reply.  AAA objects to the sur-reply.  All these objections and arguments are noted.  
The Court further notes complications regarding AAA’s attempts to seal certain documents have 
led to delays in the hearing of this matter.  

Because both sides have made arguments on the merits, and because the Court’s pandemic 
closures and delays may have complicated the parties’ ability to smoothly file documents, all 
documents filed herein have been considered, and the Court will overlook any procedural 
issues.  

Standard  

As both parties here acknowledge, the Court must give deference to an arbitrator’s decision, 
and the Court’s ability to vacate or correct an arbitration award is very limited.  “It is the general 
rule that, with narrow exceptions, an arbitrator's decision cannot be reviewed for errors of fact or 
law.” (Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 11.)  This is true even where the existence 
of an error of law apparent on the face of the award causes substantial injustice to the party 
seeking to vacate the award.  (Id. at 33.)  Courts indulge every presumption to give effect to 
arbitration proceedings.  (Id. at p. 9.)  An award reached by an arbitrator pursuant to a 
contractual agreement to arbitrate is not subject to judicial review except on the grounds set 
forth in Code of Civil Procedure §§ 1286.2 (to vacate) and 1286.6 (for correction).  

Section 1286.2(a) provides that a court shall vacate an arbitration award where it determines: 

(1) The award was procured by corruption, fraud or other undue means. 

(2) There was corruption in any of the arbitrators. 

(3) The rights of the party were substantially prejudiced by misconduct of a 
neutral arbitrator. 

(4) The arbitrators exceeded their powers and the award cannot be corrected 
without affecting the merits of the decision upon the controversy submitted. 

(5) The rights of the party were substantially prejudiced by the refusal of the 
arbitrators to postpone the hearing upon sufficient cause being shown therefor or 
by the refusal of the arbitrators to hear evidence material to the controversy or by 
other conduct of the arbitrators contrary to the provisions of this title. 
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(6) An arbitrator making the award either: (A) failed to disclose within the time 
required for disclosure a ground for disqualification of which the arbitrator was 
then aware; or (B) was subject to disqualification upon grounds specified in 
Section 1281.91 but failed upon receipt of timely demand to disqualify himself or 
herself as required by that provision. However, this subdivision does not apply to 
arbitration proceedings conducted under a collective bargaining agreement 
between employers and employees or between their respective representatives. 

Discussion 

AAA raises two statutory grounds under which it contends the arbitrator’s award is reviewable:  
Code of Civil Procedure § 1286.2(a)(3) and (a)(5).  Under both of these subdivisions, the rights 
of a party must have been “substantially prejudiced”.  Here, AAA contends three primary issues 
that led to prejudice:  the refusal by the arbitrator to grant a continuance of the hearing in order 
to permit AAA to gather rebuttal evidence, witness testimony issues, and the arbitrator’s 
assumed failure to read AAA’s opposition brief regarding Keene’s claimed attorney fees.  None 
of these issues compels vacatur of the award.  

1. Arbitrator’s Refusal to Grant Continuance 

AAA argues that the arbitrator erred in not granting a continuance of the hearing, and that this 
amounted to refusing to hear material evidence – specifically, testimony to rebut Keene’s 
disability and emotional distress claims.  The parties diverge as to the standard for review of an 
arbitrator’s choice to deny a continuance. In DVC-JPC Investors v. Gershman (8th Cir. 1993) 5 
F.3d 1172, 1174, if the arbitrator had “any reasonable basis,” vacatur is not warranted.  

In El Dorado School Dist. No. 15 v. Continental Cas. Co. (8th Cir. 2001) 247 F.3d 843, 847-48, a 
party's motion for a continuance of the arbitration hearing was denied without explanation.  
When the party requesting the continuance did not appear at the hearing, resulting in an award 
against it, the arbitrator was not found guilty of misconduct.  The court stated there were a 
number of possible reasonable explanations for the denial (e.g., parties had expended 
considerable time, effort and money based on the hearing date, arbitrator's own schedule, 
insufficient showing of reasons for postponement, etc.) and the arbitrator was not required to 
elaborate. 

The California case cited by AAA does not “reject” this federal standard, as AAA argues.  (See 
SWAB Financial, LLC v. E*Trade Securities, LLC (2007) 150 Cal.App.4th 1181, 1197.)  Instead, 
it cites the federal cases as persuasive authority. 

In any event, the refusal to postpone here was justified, regardless of the standard applied.  The 
arbitrator did give her reasons, including that there was plenty of time for the limited discovery 
still remaining (nearly three months), and that the dates requested by parties (in 2021) would 
prolong the proceeding unnecessarily, especially in light of the prospect of remote depositions.  
Both the arbitration agreement and rules of JAMS specifically give the arbitrator authority over 
procedural matters such as hearing dates.  (See AAA’s Motion to Continue, Friedlander Decl., 
Ex. 13, 2:28-3:1.)  No party had conducted any depositions at the time of the ruling, and both 
parties were suffering from document production delays, the arbitrator’s denial of a continuance 
affected both sides equally.  And as Keene points out, AAA’s request for a continuance was 
based on its need to depose Dr. Spivey, but AAA was able to depose him prior to the hearing.  

If AAA intended to produce its own expert testimony, it is not apparent why that testimony was 
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not procured at the outset of the proceedings or after the denial of the continuance, and 
disclosed when expert disclosures were due in early June.  The arbitrator first denied a 
continuance in April and maintained throughout the proceedings that the hearing date was firm, 
and all deadlines were to be strictly enforced.  

The arbitrator’s refusal to continue the hearing here was reasonably based on lack of sufficient 
cause, and did not cause substantial prejudice to AAA.  

2. Concerns Related to Witness Testimony 

Where a party contends the arbitrator refused to hear evidence material to the controversy, the 
prejudice query is an examination of the proffered but rejected evidence to determine the impact 
of its omission under the theory adopted by the arbitrator.  (Royal Alliance Associates, Inc. v. 
Liebhaber (2016) 2 Cal.App.5th 1092, 1109.)  Here, AAA does not discuss any existing 
evidence it was prevented from presenting, but rather attacks the limitations placed on its ability 
to gather such evidence in light of evidence the arbitrator allowed plaintiff to present.  The 
fictitious “exclusion” of this hypothetical excluded evidence did not substantially prejudice AAA. 

Keene’s Doctors 

Addressing the doctors, whom the arbitrator allowed to testify as percipient witnesses at the 
hearing: AAA was not prevented from cross-examining either Dr. Spivey or Dr. Dellaverson.  
Keene disclosed both doctors more than ten days prior to the hearing her witness lists, and 
stated the anticipated testimony of each would be regarding her disability (Spivey) and 
emotional distress (Dellaverson).  (See Friedlander Decl., Ex. 21, 23.)  Dr. Dellaverson appears 
to have been only one of multiple witness who was offered to testify about plaintiff’s emotional 
distress, inasmuch as the distress was separate from any disability determination.  To the extent 
plaintiff withheld information about having seen Dr. Dellaverson in her declaration about medical 
treatment, the arbitrator was apprised of the issue and was able to consider this in weighing Ms. 
Keene’s credibility.  

That the arbitrator denied the motion in limine to exclude Dr. Dellaverson’s testimony on a 
Saturday morning before the hearing did not initiate notice to AAA that it needed to rebut 
testimony concerning Keene’s disability, which was an issue from the outset of the proceedings 
as Dr. Spivey had diagnosed such disability prior to Keene’s termination.  

AAA knew from before the arbitration proceedings that Dr. Spivey would be a key witness as to 
the existence of Keene’s disability.  Dr. Spivey had been the one to place Keene on leave, and 
AAA’s own employees apparently discussed Keene’s absence by phone with Dr. Spivey during 
the time Keene was out of the office.  Dr. Spivey’s classification as a percipient versus expert 
witness would not change his ability to comment about his treatment of Keene’s disability.  AAA 
was not prevented from securing its own expert testimony prior to the deadline for expert 
disclosure.  Further, AAA successfully deposed and obtained documents from Dr. Spivey prior 
to the hearing.   

AAA has not shown that the decision to forgo presenting any hypothetical rebuttal testimony 

was not a strategic decision by AAA to preserve resources, or for other reasons.  Where the 

acknowledged “core” issue to AAA’s defense was the existence of Keene’s disability, as argued 

by AAA in its briefing months prior to the arbitration (see Gutierrez Decl., Ex. 7), AAA should 

have been aware that expert rebuttal testimony would be helpful to its position.  
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Other Witnesses 

AAA contends it was surprised by the arbitrator’s decision to allow third parties to testify at the 
hearing about their own alleged harassment by Mulig.  AAA asserts that the testimony should 
not have been received because the arbitrator had ruled on June 16, 2020, that “claims of those 
individuals are irrelevant to the instant case.”  (See Friedlander Decl. Ex. 17.)  

The arbitrator’s prior ruling, however, was a discovery ruling, not a ruling on hearing evidence.  
It related to whether Keene was entitled to learn the identities of third parties who had also 
complained about Mulig, not related to whether testimony plaintiff could gather independently 
should be permitted at the hearing.  Limitations on discovery here were within the arbitrator’s 
discretion and her ruling on that issue considered privacy rights of the third parties.  Such 
privacy rights were not at issue once plaintiff had obtained their agreement to testify at the 
hearing and AAA presumably knew the identities of these individuals, having redacted their 
identities from documents it produced. 

Keene points out that AAA had its own witness regarding AAA’s investigation of harassment 
claims, but the witness failed to appear at the hearing.  (Opposition, 11:16-17.)  To the extent 
that the witness would have rebutted the third party witness testimony, this is not grounds to 
vacate the award and AAA was permitted to cross-examine the witnesses Keene called. 

Neither the arbitrator’s decision to hear testimony from Keene’s doctors as percipient witnesses, 
nor her decision to hear from third party witnesses about their experiences with Mulig, 
substantially prejudiced AAA or amount to the exclusion of material rebuttal evidence.   

3. Other Misconduct  

Section 1286.2(a)(3) permits review of an arbitration award where there has been misconduct 
by a neutral arbitrator.  AAA’s argument that the arbitrator engaged in misconduct, to the extent 
not already addressed above, relates to the arbitrator’s failure to mention her time reviewing 
AAA’s brief opposing attorneys’ fees in the billing provided to AAA.  This theory does not 
amount to anything more than speculation and is not a basis for vacatur of the award.  

Conclusion 

AAA’s rights here were not substantially prejudiced.  Most of the points raised by AAA were 
already raised previously with the arbitrator, who was vested with the authority to resolve 
“procedural questions which grow out of the dispute and bear on the final disposition”.  The 
Court is required to indulge every presumptin to give effect to the arbitration proceedings agreed 
to by the parties.  While more time may have permitted the parties here to further develop their 
case, this can be said for nearly all cases prior to a trial or hearing on the merits.  

To allow an arbitration award to be attacked based solely on the losing party's dissatisfaction 
with certain aspects of the process would vitiate the strong public policy favoring the finality of 
such awards.  (See, Moncharsh 3 Cal.4th at 9-10.)  In exchange for giving up her right to a jury 
trial, Keene secured the right to a prompt and final resolution of her claims through arbitration.  
(Ibid.)  The Court will not interfere with that right based on the showing AAA has made in the 
case at bar.  
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